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SYNOPSIS:

This matter conmes on for hearing pursuant to the protest of Notice of
Deficiency ("NOD') Nunber 2053 for TAXPAYER (hereinafter "TAXPAYER') issued by
the Department against himon April 7, 1994 as responsible party of CORPORATI ON
(hereinafter referred to as "CORPORATION'). The NOD represents officers
liability for Wthholding Tax admitted by CORPORATION as due to the Departnent
for the fourth quarter 1990 but which is unpaid.

A hearing in this matter was held on February 7, 1995. Foll owi ng the
subm ssion of all evidence and a review of the record, it is recomended that

this matter be resolved in favor of the taxpayer.

FINDINGS OF FACT:
1. CORPORATI ON was forned to devel op and produce a notebook-sized conputer

(Tr. pp 16-17, 417)



2. XXXXX provided the start-up capital for the company. (Tr. pp. 15, 17-24,
165- 166)

3. TAXPAYER was Secretary of the corporation and together with XXXXX was
considered to be part of the "investor group.” (Tr. pp. 252, 255, 306)

4. VP was a Vice President of the conpany and provided the engineering
expertise for designing the conputer. (Tr. p. 129)

5. PRESI DENT was the President of CORPORATION and was in charge of the
operation of the conpany. (Tr. pp. 124, 129-130)

6. VI CE PRESI DENT was a Vice President of the conpany and was in charge of
mar keting and advertising. (Tr. p. 129)

7. The Directors of the corporation were XXXXX, TAXPAYER, PRESIDENT, VICE
PRESI DENT, VP and ACCOUNTANT, the outside accountant for the company. (Tr. pp.
124 and 131) XXXXX was the Chairman the Board of CORPORATION. (Tr. p. 123)

8. ACCOUNTANT was the Treasurer of the corporation. (Tr. p. 131)

9. TAXPAYER and XXXXX owned TAXPAYER Technol ogies, Inc. (Tr. p. 30) TAXPAYER
had offices TAXPAYER and equi pnent that was used by CORPORATION. (Tr. pp. 200-
201, 316-318) TAXPAYER paid the salaries of VP and PRESI DENT and VI CE PRESI DENT
in 1989. (Tr. pp. 134, 200-201)

10.. TAXPAYER is an engineer and was able to provide information as to sources
and suppliers to CORPORATION. He was not conpensated for his services. (Tr. pp.
29, 254, 318)

11. The signature authority for the corporate bank account was held by XXXXX,
TAXPAYER, PRESI DENT, VI CE PRESI DENT, and VP. (Tr. p. 160)

12. Two signatures were required on corporate checks. Typi cal |y, PRESI DENT
signed the checks and submtted them to TAXPAYER for countersignature. (Tr. pp.
164- 165, 167)

13. TAXPAYER signed the 1L-941 for the 4th quarter 1990. (Tr. pp. 333-365)

14. A neeting was held in January of 1991 to discuss the payroll tax situation.
XXXXX agreed to fund the noney needed to pay the payroll taxes on the condition

t hat CORPORATI ON gave him a prom ssory note in that amount and PRESI DENT, VP,
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and VI CE PRESI DENT each give up a 5% equity holding in the conpany. (Tr. pp.

177-178)

CONCLUSIONS OF LAW:

The penalty at issue herein is based upon the withholding tax liability of
CORPORATION for the fourth quarter of 1990. The corporation submtted to the
Departnment the required tax return wthout paynment for the anpbunt stated
therein. The Departnent seeks to inpose personal liability on TAXPAYER pursuant

tolll. Rev. Stat. 1991, ch. 120, ﬂ1002(d),1 whi ch provi des:

Any person required to collect, truthfully account for,
and pay over the tax inposed by this Act who wllfully
fails to collect such tax or truthfully account for and
pay over such tax or willfully attenpts in any manner to
evade or defeat the tax or the payment thereof, shall, in
addition to other penalties provided by law, be liable to
a penalty equal to the total anmpunt of the tax evaded, or
not collected, or not accounted for and paid over...For
pur poses of this subsection, the term "person” includes an
i ndi vi dual, corporation or partnership, or an officer or
enpl oyee of any corporation (including a dissolved
corporation), or a menber or enployee of any partnership,
who as such officer, enployee or nenber is under a duty to
performthe act in respect of which the violation occurs.

CORPORATION* was created to design and manufacture a notebook-size
comput er . The other principals in the corporation were VP, who provided the
concept and the engineering know edge, VICE PRESIDENT, who was in charge of
mar ket i ng, PRESI DENT, who was in charge of operations, and XXXXX, who provided
the funding. TAXPAYER was brought into the venture by XXXXX due to their
busi ness rel ati onship in TAXPAYER Technol ogi es, a corporation which they jointly
owned. TAXPAYER was Corporate Secretary and a Director of CORPORATI ON.

TAXPAYER was not involved in the day-to-day activities of CORPORATI ON.
TAXPAYER Technol ogies required his full-time commtnent. He was not conpensated

by CORPORATION, and his role appears to be of an honorary nature. XXXXX, with

! The liability for payroll taxes herein accrued in 1991. Therefore, the
statute which applies is Ill. Rev. Stat. 1991, ch. 120, 11002(d). The Uniform
Penalty and Interest Act, 35 ILCS 735/3-7, which provides for a personal
liability penalty, is effective for taxes incurred January 1, 1994 and | ater.
2 aiginally forned as COVPUTER.
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whom TAXPAYER had an ongoi ng busi ness relationship, appointed himas an officer
and shar ehol der. H s input to CORPORATION was as a provider of information,
i.e., what vendor could supply particular conputer conponents.

Al t hough he was the second signature on nost checks, he did not have any
decision-making role as to what expenses were paid. He testified, and it
appears credible, t hat when the checks were presented to him for
countersi gnature by PRESIDENT, he would sign them wi thout review or discussion.
He viewed his involvenment as a rubber stanp. (Tr. p. 305)

TAXPAYER al so signed the 1L-941 for the relevant period. He testified that
he was asked to sign the tax forms by Steven Kol ber, the accountant for both
CORPORATI ON and TAXPAYER since "there was no body else left" and TAXPAYER
conmplied. Although TAXPAYER si gned checks and tax returns, his involvenment with
CORPORATI ON was of a passive nature. He was conpletely unaware of the financi al
condition of the conpany. He was not provided with financial statenents nor did
he make i ndependent inquiry of the financial status of CORPORATION. He did not
know specifically which bills were paid or unpaid including the status of the
wi t hhol di ng t axes.

Corporate office, per se, does not inpose the duty to collect, account for
and pay over payroll taxes. The duty inposed by the statute is generally found
in high corporate officials charged with general control over corporate business
affairs who participate in decisions concerning paynent of debtors and

di sbursenent of funds. See, Monday v. United States, 421 F.2d 1210 (7th Cir.

1970), cert. denied 400 U.S. 821 (1970).

TAXPAYER was an officer of the corporation in nane only. It was convenient
for CORPORATION to use him to attest to documents and provide the second
signature on checks, but he had no decision-making responsibility for
CORPORATION and had no control over the disbursenent of funds. I find that
TAXPAYER s activities for CORPORATION were insufficient to make him a
responsi ble party, and that he has presented sufficient evidence to rebut the

Departnent's prima facie case.



WHEREFORE, for the reasons stated above, it is ny recommendation that the

Notice of Deficiency be disall owed.

Dat e:

Linda K Cdiffel
Adm ni strative Law Judge



